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STATE OF NEW JERSEY
PUBLIC EMPLOYMENT RELATIONS COMMISSION
BEFORE THE DIRECTOR OF REPRESENTATION

In the Matter of
TOWNSHIP OF DOVER,
Public Employer,
-and- DOCKET NO. CU-77-58

DOVER TOWNSHIP MUNICIPAL
EMPLOYEES UNION, LOCAL 2279,
A.F.S.C.M.E.,

Petitioner.
SYNOPSIS

The Director of Representation determines that the
Secretary to the Chief of Police of Dover Township is a confi-
dential employee within the meaning of the New Jersey Employer-
Employee Relations Act and, accordingly, is inappropriate for
inclusion in the negotiations unit representing clerical employees.
In so finding, the Director examined the various duties of the
Chief's secretary which included the typing of the Chief's recom-
mendations concerning negotiations proposals and the typing of
communications involving the dispostion of grievances as well as
other communications relating to labor relations.
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For the Public Employer
Gerald A. Dorf, P. A.
(David A. Wallace, of Counsel)
For the Petitioner
Ralph Head & Raymond J. Tanner, Representatives

(Joseph A. Asbell & Associates, P. A.
on the Brief)

DECISION

On March 19, 1977, a Clarification of Unit Petition
was filed with the Public Employment Relations Commission (the
"Commission") by the Dover Township Muniéipal Employees Union,
Local 2279, A.F.S.C.M.E. ("AFSCME") with respect to a question
concerning the composition of a collective negotiations unit of
employees of the Township of Dover (the "Township") for which

AFSCME is the exclusiVe representative. AFSCME seeks a

-
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determination as to whether Mrs. Donna Ruppe, the Secretary to

the Chief=0f=Police, is a confidential employee within the meaning
New Jersey Employer—Employéé Relations Act, N.J.S.A. 34:13A-1 et
seg. (the "Act").

Pursuant to a Notice of Hearing, a hearing was held
before Hearing Officer Joan Kane Josephson on June 28, 1977, at
which all parties were afforded an opportunity to present evidence,
to examine and to cross-examine witnesses, and to argue orally.

The Township and AFSCME submitted post-heéring briefs.

On May 25, 1978, the Hearing Officer issued her Report
and Recommendations, é copy of which is attached hereto and made
a part hereof. The Township filed exceptions to the Hearing
Officer's Report. AESCME has not excepted to the report} nor has
it filed an answering brief to the Township's exceptions.

The undersigned has consideréd the entire record, includ-
ing the Hearing Officer's Report and Recommendations, the transcript
and the exceptions, énd on the basis thereof finds and determines
as follows:

1. The Township of Dover is a public employer within
the meéning of the Act and is subject to the provisions of the Act.

2. The Dover Township Municipal Employees Union, Local
2279, A.F.S.C.M.E. is an employee representative within the meaning
of the Act énd is subject to its provisions.

3. AFSCME has filed a Petition for Clarification of
Unit seeking Commission clérificétion with respect to the repre-

“sentational status of the Secretary to the Chief of Police. AFSCME
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is the certified representative of fhe Township's white collar
employees. The Chief's secretary was included in the unit as
originally certified. However, the Township has treated the
Secretary as excluded from the unit because of alleged confi-
dential status. Accordingly, the Township claims that Mrs.
Ruppe's duties as Secr?tary to the Chief of Police are of such
a nature as to render ﬁer a confidential employee within the
meaning of the_Act. There is a question concerning the compo-- -
gition of a collective negotiations unit and the matter is properly
before the undersigned for determinétion.

4, The Hearing Officer concluded that Mrs. Ruppe was
not a confidential employee. First analyzihg the duties of the
" Chief of Police, the Hearing Officer made the following factual
findings: he hears griévances at different levels under the con-
tracts between the Township and the PBA, an organization Peprésen—
ting pdlice employees, and between the Township and AFSCME, the
organization which represents white collar employees; L/ he pre-
pares an annual budget for the police department which contains a
flexible salary f'igure; and although he does not sit on the
Township's negotiating team, he does meet with the Township

Administrator and the Township's professional negotiator to

1/ Under the contract between the Township of Dover and AFSCME,
the Chief represents the Township at the second step of the
grievance procedure which requires that he conduct investi-
gations and provide a written response to the grievant. 1In
addition, the Chief testified that he provides a written
recommendation to the Township Clerk-Administrator.
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discuss various negotiations proposals affecting his employees. 2/
Second, with régérd to Mrs. Ruppe, the Hearing Officer found
that she generally types all the Chief's correspondence but
that such correspondence does not directly relate to labor re-
lations. The Hearing Officer also found that Mrs. Ruppe was
unable to recall ever having typed the Chief's negotiations
proposals.

Initially, the undersigned notes that the Commission
is statutorily charged with the responsibility of determining
the confidential status of public employees based upon the defi-

nition which appears at N.J.S.A. 34:13A-3(g). 3/

Thus, in review-
ing the record herein, the undersigned must consider whether or
not Mrs. Ruppe's job functions permit her access to or knowledge
of the material involved in the coliéctive negotiations process
so as to make her membership in the existing clerical unit, repre-
sented by AFSCME, incompatible with her official duties.

A number of factors are material in making such a deter-
mination. Where the confidential status of a clericél employee

is at issue, the involvement of the individual in the collective

negotiations process for whom the clerical duties are performed

2/ The Chief testified that these proposals affect the PBA con-
tract, the AFSCME cohtract and a Teamster contract.

3/ This subsection provides: "'Confidential employees' of a
public employer means employees whose functional responsi-
bilities or knowledge in connection with the issues involved
in the collective negotiations process would make their
membership in any appropriate negotiating unit incompatible
with their official duties."
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is highly rele?ant. Based upon the Hearing Officer's factual
findings herein, and an independent review of the record, the
undersigned must conclude that the Chief's involvement in labor
relations is significant. Uncontraverted testimony demonstrates
that“the Police Chief submits prior written proposals to and par-
ticipates in negotiations strategy sessions with the Township
Administrator and the Township's professional negotiator with regard
to.three different negotiations units. In addition, the Chief pre-
pares and administers a three million dollar budget and functions as
the Township's representative at the second step of the contractual
grievance procedure established by AFSCME. Moreover, the Chief
acknowledges that aside from contract negotiations he formulates
labor relations policies pertaining to such working conditions as
shifts, dress and haircuts. The record demonstrates that the
Chief, in the context of a question concerning whether park

police should be pléced in the AFSCME or PBA unit, discussed the
appropriate placemeﬁt of employees in various grades and steps

of the salary guide, work week, and the deployment of manpower
personnel. Thus, it'is clear that the Chief plays an integral

role in labor relations as a representative of management with
regard to seVeral negotiations units and is instrumental in

A formulating certain elements of the Township's labor relations
policy. While this evidentiary conclusion is not necessarily

dispositive with regard to Mrs. Ruppe's status as a confidential
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employee, it must be accorded considerable weight in light of
the fact that Mrs. Ruppe types virtually all of the Chief's
correspondence. &/

Mrs. Ruppe has been the'Chief's personal secretary for
the pést ten years. Both the Chief and Mrs. Ruppe have testified
that she is responsible for virtually all df the Chief's typing
and filing requirements. The record substantiates that the Chief
generates written cofrespondence and memoranda with regard to
grievances which Mrs. Ruppe types. With regard to the typing of
negotiations proposals, Mrs. Ruppe's testimony is somewhat ambig-
uous. Mrs. Ruppe's testimony on this critical point, considered
in conjunction with the Chief's testimony that he submits written
positions in advance of collective negotiations to the Township
Administrator, leads the undersigned to the conclusion that Mrs. -
Ruppe is in?oived in the typing of these proposals.

Finally, the Chief testified that minutes of staff
meetings and other confidential ‘materials are kept in locked files
for which Mrs. Ruppe has a set of keys. Access to such material
is another important criteria in judging an employee's confiden-

tial stétus.

4/ See In re Passaic County Regional High School Dist. No. 1,
Board of Education, P.E.R.C. No. 77-19, 3 NJPER 34 (1976),
wherein the Hearing Examiner found that the Assistant Super-
intendent's role as the Board representative on second step
grievances under the contract with the office workers associ-
ation provided his personal secretary with intimate knowledge
of the Board's position on employee grievances. This fact
when coupled with the Assistant Superintendent's role in nego-
tiations was viewed by the Hearing Examiner as sufficient to
classify the disputed title as confidential. The Commission
adopted the Hearing Examiner's recommendations as to the con-
fidential status of the Assistant Superintendent's secretary.
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Although the record may not conclusiVely demonstrate
a continuous pattern of exposure to the collective negotiations
process, the stétutdry definition does not make confidential
status dependent upon regular inVolvement in labor relations.

The undersigned is satisfied that the extent of Mrs.
Ruppe'!s access and exposure to the collective negotiations process
renders her membership in any appropriate negotiating unit incom-
patible with her official duties.

Accordingly, the undersigned finds and determines that
Mrs.‘Ruppe is a confidential employee, and shall, effective upon
the issuance of this decision, be excluded from AFSCME's negotis
ations unit.

BY ORDER OF THE DIRECTOR
OF REPRESENTATION

(20 JZits

Carl Kurtz an, (Diregtor

DATED: February 5, 1979
Trenton, New Jersey



H.0. NO. 78-17

STATE OF NEW JERSEY
BEFORE A HEARING OFFICER OF THE
PUBLIC EMPLOYMENT RELATIONS COMMISSION

Tn the Matter of *

TOWNSHIP OF DOVER,

Public Employer,
—and- Docket No. CU-T77-58

DOVER TOWNSHIP MUNICIPAL EMPLOYEES
UNION LOCAL 2279, AFSCME,

Petitioner.

SYNOPSIS

A Commission Hearing Officer in a clarification of unit proceeding
recommends that the Secretary to the Chief of Police is not a confidential
employee and that the title which was included in the original certification
until pemoved by the employer because of alleged confidential status is in-
cluded in the unit.

A Hearing Officer's Report and Recommendations is not a final admini-
gtrative determination of the Public Employment Relations Commission. The Report
is submitted to the Director of Representation who reviews the Report, any
exceptions thereto filed by the parties and the record, and issues a decision
vhich may adopt, reject or modify the Hearing Officer's findings of fact and /or
conclusions of law. The Director's decision is binding upon the parties unless
a request for review is filed before the Commission.
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STATE OF NEW JERSEY
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by David A. Wallace, Esq.
For the Petitioner
Ralph Head and Raymond J. Tanner, Dover Township

Municipal Employees Union Local 2279, AFSCME
(Joseph A. Asbell and Associates, P.A. on the Brief)

HEARING OFFICER'S REPORT
AND RECOMMENDATIONS

On March 16, 1977, a petition was filed with the Public Employment
Relations Commission, (the "Commission") by the Dover Township Municipal Employees
Union, Local 2279, AFSCME, (the "Union") seeking to resolve a question concerning
the composition of a collective negotiations unit of employees of the Township of
Dover (the "Pownship") for which the Union ié the exclusive representative. The
petition seeks to determine whether the Secretfary to the Chief of Police is a
confidential employee within the meaning of the New Jersey Employer-Employee Relations
Act (the "Act"). -

Pursuant to a Notice of Hearing, a hearing was held before the under—

signed Hearing Officer on June 28, 1977, in Trenton at which all parties had the
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opportunity to examine witnesses, present evidence and argue orally. Both parties
filed briefs subsequent to the hearing. The Petitioner's brief was received October L,
1977, and the Employer's October 13, 1977. Upon the entire record the Hearing

Officer findss

(1) The Township of Dover is a public employer within the meaning of
the New Jersey Employer-Employee Relations Act (the "Act") and is subject to its
provisions.

(2) The Union is an employee representative within the meaning of the Acti
and is subject to its provisions.

(3) The Union filed a petition for clarification of unit seeking to include
the title of Secretary to the Chief of Police in the white collar unit for which the
Union is the majority representative. The title was included in the original certi-
fication of the unit and subsequently removed from the unit by the public employer
because of her alleged confidential status.l/ A question concerning the composition
df the negotiations unit exists, and it is properly before the Hearing Officer for
a Report and Recommendation.

Chief of Police Richard C. Clement is the head of the Dover Township Police
Department. There are about 200 employees in this Department, most of whom are
police officers in the PBA bargaining unit. There are a small number of white collar
employees represented by AFSCME and a few garage mechanics who apparently are not

included in the Township's blue collar unit. (Tr. p. 1L)

1/ The Union was certified by the Commission on April 1k, 1973, as the majority

- representative of all white collar employees employed by the Township of
Dover (RO-565). The Secretary to the Chief of Police was included in that
bargaining unit and continued to be so until January L, 1977 (Tr. p. 8) when
the Township Administrator L. Manuel Hershblond directed that she be withdrawn
from the unit. The Union seeks to have her clarified as included in the unit.
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Mrs. Donna K. Ruppe has been the personal secretary to the Chief of
Police for 10 yea.rs.-z-/ The Township maintains that the Chief of Police exercises
managerial functions as to labor relations and therefore his secretary is a con-
fidential employee within the meaning of the Act and not entitled to any of the
rights of representation accorded by the Act.l/
N.J.S.A. 34:13A-3(g) defines confidential employee as follows:
(g) "Confidential employees" of a public employer
means employees whose functional responsibilities
or knowledge in connection with the issues involved
in the collective negotiations process would make
their membership in any appropriate negot}ating unit
incompatible with their official duties.k
Mrs. Ruppe generally types all the Chief's correspondence, including at

times, confidential pe:bsonnel matters. Such correspondence does not relate directly

2/ Tr. p. 18
The employer also posits that since the Chief of Police is a managerial
executive within the meaning of the Act, his secretary can be presumed
to be a confidential employee. This expanded definition is not supported
in the Act or the decisions of the Commission or the NLRB. See n.l, below;
Brookdale Community College, D.R. No. 78-10; Orange Board of Education,
D.R. No. 76~20; and B,F. Goodrich Co., 115 NLRB, 722, 37 LREM 1383 (1956)
where the Board noted that it intended to limit the definition of confi-
dential "to embrace only those employees who assist and act in a confiden-
tial capacity to persons who formulate, determine and effectuate management
policies in the field of labor relations."

y The Act bars confidential employees from the right to join, form or be
represented by an employee organization. (N.J.S.A. 3L4s13A-5.3)

Prior to the amendment of the Act to include the above definition of con-—
fidential employee, the Commission had adopted as part of its rules
N.J.A.C., 19310-1.1 which defined a confidential employee as:

"...any employee for whom a principal duty is to assist and
act in a confidential capacity to persons who formulate,
determine and effectuate management policy in the area of labor
relations... The term 'confidential employee' shall be narrowly
construed. "

Nothing in the Commission's definition is inconsistent with the legislative
definition, and therefore the undersigned considers N.J.A.C. 19:10-1l.1 as a
guide to be used in application of N.J.S.A. 3&:13A-313'$. In light of the
fact that the legislature has chosen to completely bar confidential employees
from representation by an employee organization, it is more vital than ever
that the term be narrowly construed. (See Brookdale Community College,
D.R. No. 78-10 (1977))
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/

to labor relationsaﬁ
While the thef hears grievances at different levels under the PBA
contract and the AFSCME contract, the fact that Mrs. Ruppe might type the Chief's
response to a grievance at some time does not make her a confidential employee
under the Act who is privy to confidential management policies in the formulation
of labor relations.
Chief Clement prepares annually a recommended budget and submits it to
the Township Administrator. The budget is prepared after consultation with Division
Commanders with the help of Captain Reed. A flexible salary figure is included but
the actual figure is set by the Township's negotiating team. He stated that he does
not recommend the amount of salary increases.é/
The Chief testified that he does not sit in on negotiations as part of
the Township's negotiating team but does meet with the Township administrator and
the Township's professional labor negotiator to discuss contract proposals affecting
his employees. He testified that his recommendations are based on discussions he has
with the employees in his departmenbl/and if it is necessary to gather data from
departmental records, such data would be prepared by the Department's administrator,
Captain Reed, and typed by Reed's secretaryag/
While the Chief testified that if he were to make written recommendations
to the Township's negotiating team his secretary Mrs. Ruppe would type such recom-

mendations,gjﬁrs. Ruppe testified she could not recall ever having typed such

5/ The employer introduced a copy of a letter the Chief wrote to the Township
Administrator in response to an inquiry from the Administrator as evidence of
her confidential labor relations status (PB-2). The letter set out the Chief's
position that his secretary should not be removed from the unit. He asked
for assurances that Mrs. Ruppe would not lose any employee benefits if she were
to be removed from the unit. Mrs. Ruppe typed this letter for the Chief, but I
do not find that such a letter rises to the level of formulating, determining and
effectuating management policies in the field of labor relations.

6/ Tr. p. 26, 27

%/ Tr. p. 37, 39

8/ Tr. p. 63

9/ Tr. p. 80
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reconnnendations.lg/ Some future potential involvement in labor relations is not
sufficient to find an employee to be a confidential employee. There must be regular

involvement in work concerning labor policy. Brookdale Community College, D.R. 78-10

(1977)s In_re Springfield Board of Educatiom, E.D. No. 52 (197L4); In re Plainfield
Board of Education, E.D. No. 1 (1970).

It is clear from the unrefuted testimony of the witnesses that Mrs. Ruppe
is not regularly involved in a confidential capacity concerming labor relations
material. The undersigned finds her therefore not to be a confidential employee
within the meaning of the Act in accordance with prior standards enumerated by the

Commission in previous decisions involving confidential employees.1—1/

RECOMMENDATIONS

For the above stated reasons, the undersigned recommends that the Union

unit is clarified as including the Secretary to the Chief of Police.
Respectfully Submi

Joan Kane Josephson
Hearing Officer

DATED: May 25, 1978
Trenton, New Jersey

10/ Tr. . 79
1/

11/ In re Board of Education of West l'I:i.lfo:r:ds PERC NO. 56 (1971); In re Bloomfield
;

Board of Education, E.D. No. 7;)10 31973 In re i ield Board of Education
E.D. No. §2 Z197E$'; Orange Board of Education, D.R. No. 7525 219775
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